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Court Alternative Dispute Resolution (ADR) Commissioner.  Laura formerly worked for the 1) 
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Alternative Methods of Dispute Resolution 
A Brief Introductory Overview 

 
Alternative Methods of Dispute Resolution (ADR) refers to a range of methods beyond dispute 
resolution by a trial on the merits.  The range includes settlement conference, summary jury trial, early 
neutral evaluation, binding/non-binding arbitration, mediation, collaborative law, and more.  In New 
Mexico, commonly used ADR methods include binding/non-binding arbitration, mediation, settlement 
facilitation, and collaborative law.  In the rest of the nation, the terms “mediation” and “settlement 
facilitation” are both covered by the  single term “mediation.”   
 
In New Mexico, there are two historical origins for mediation, each bearing a different name: 
“mediation” borne of community mediation programs conducted by non-attorneys, and “settlement 
facilitation” borne of early court-connected programs conducted by attorneys.  There were originally 
differences in style:  mediation was known as more “facilitative,” where the mediator facilitated the 
parties’ own creation of options for resolution, and settlement facilitation was known as more 
“evaluative,” where the mediator evaluated the strength and weaknesses of each position and often 
offered recommendations for resolution.   
 
Today, both mediation and settlement facilitation include both styles, and attorneys and non-attorneys 
conduct both mediation and settlement facilitation.  The distinction is only a historical anomaly.  Styles of 
mediations are seen as a continuum.  While programs and mediators may have a preferred style, actual 
mediation practice may often be a thoughtful blend of mediation styles. 
 
Third-Party Determination/Self-Determination is a more differentiating scale for ADR methods.  On one 
hand, a third party may determine the outcome.  For example, arbitration is like a trial on the merits:  
attorneys act on behalf of the parties, and the arbitrator makes the decision.  On the other hand, in 
mediation, the mediator facilitates the process, the attorneys support the actions of the parties, and the 
parties exercise self-determination. The Third-Party Determination/Self-Determination continuum deeply 
impacts how the ADR method is conducted and the roles of the people in the room. 
 
Private Service/Court-Connected Program continuum will shape the ADR service to be rendered.    On 
one hand, the parties may contract with an ADR service provider.  The agreement between the parties 
and the ADR service provider will define the ADR method to be used.  The agreement may invoke a legally 
recognized format and set of rules, such as the Uniform Arbitration Act.  The background of the ADR 
service provider and the nature of the ADR method may also invoke professional, ethical, and practice 
standards, such as regulations governing the practice of law and standards for mediators. 
 
On the other hand, an ADR service may be provided by a court-connected program, such as a district court 
settlement facilitation program or a magistrate court mediation program.  These programs are authorized 
and governed by additional frameworks beyond professional, ethical, and practice standards, such as 
supreme court approved local rules, statutes, and supreme court rules and guidelines.  Further, a program 
itself may have its own unique standards of practice. 
 
Parties, attorneys, and ADR service providers should be aware of applicable requirements of the ADR 
method to be rendered.  In New Mexico this requirement is particularly salient, because ADR methods 
are typically more governed by a wide variety of local practices than governed by ascertainable statewide 
practice.  However, throughout New Mexico, professional and legal standards may also apply.  These 



 

standards may be found in statutes, regulations, court rules, case law, program and organization 
requirements, national standards, model acts, and more. 
 
The “vanishing trial” makes ADR competency mandatory for attorneys.  The societal context for the 
practice of law is substantively changing.  There are far fewer trials.  “Bargaining in the shadow of the law” 
is more problematic when there are fewer precedents for what a judge or jury might do.  Disputants are 
also changing.  Fewer disputants desire or can afford full litigation services.  The role for attorneys is being 
radically redefined. 
 
There are ADR methods, such as arbitration, where traditional lawyer skills based upon trial advocacy 
skills carry the day.  However, traditional legal training is less applicable for other popular ADR methods, 
such as mediation, particularly as party self-determination emerges as a core value. 
 
ADR has become a necessary, if not required, part of legal dispute resolution.  ADR is a different forum 
from the courtroom.  Different approaches, skill sets, dynamics, and roles for attorneys are required.  
Competency as a trial attorney will not necessarily mean competency as either an ADR service provider 
or as a legal representative in an ADR process. 
 
ADR is not the traditional practice of law.  Lawyers are trained to assemble the relevant and material 
facts, to determine the applicable law, to develop a theory to support the position of the client, to negate 
the theory propounded by the other side, and to persuade the trier of fact to decide in their client’s favor.  
Yes, these talents are important for ADR.  And, there is more. 
 
ADR is a unique set of roles, relationships, and behaviors.  Fundamentals are different.  The attorney is 
no longer the sole actor; the client is a player.  The other side is no longer an opponent to defeat; a 
voluntary resolution requires mutuality.  Position based attempts to win are displaced by interest based 
collective decisions.  A striving to solely control the outcome is subordinated to working together.   These 
elements are often counter-intuitive to the classically trained attorney and to the historical role for the 
client. 
 
There are communication skills and behaviors to be learned.  Meaningful participation in ADR means 
both protecting the client and a different form of interacting with the other side, as well as one’s own 
client.  For example, active listening, nonjudgmental acknowledgment, and an open creative, and flexible 
state of mind are essential.  As will trial practice skills, these ADR skills can be taught and need to be a 
subject for life-long learning. 
 
Why is ADR fluency important?  The standard of care for attorneys has grown to include ADR competency.  
Clients are demanding alternatives to dispute resolution by traditional litigation methods.  The economics 
of full litigation are no longer always feasible for attorney, clients, or even courts.  Trial and/or ADR needs 
to be a choice.  Practitioners should not default to one due to unfamiliarity with the other.  Today, success, 
true satisfaction, and a healthier career call for a broader spectrum of skills and services.  In the context 
of law school, educators and students alike need to approach legal training with a multi-dimensional 

framework. 


